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Editorial
We have drawn up a practical guide for foreign investors wishing to set up a company, to invest in
real estate or to establish business operations in France.
The objective of this publication is to provide an informative and easily understandable overview of
France’s business landscape, helping make it easier to understand the major business French market
and regulation.
France is centrally located in Europe and a leading market (65 million consumers) with a welldeveloped distribution network and remains attractive: secure and liquid market and slow drop of
selling prices.
To put in a nutshell, France is still considered a safe haven where capital is secure in a context of
volatile financial markets and low returns on bonds, both for investment in properties and in
companies.
We are available for any further advice or information on matters covered in this publication and on
our services designed to ensure successful and profitable business in France.
Excellente lecture!
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I.

|

GENERAL INTRODUCTION

Real estate has traditionally been important in the economic life of France.
Levels of home ownership are high but there is still a very active private rental market and even
more active commercial rental market. The confidence and the performance of the France economy
are generally strongly reflected in the property market.
Three Codes govern real estate in France:
For property titles, transfers of ownership, civil leases: the Civil Code “Code civil”.
For commercial leases and administrative authorizations (e.g., for retailers, hotels, or movie
theatres): the Commercial Code “Code de commerce”.
For the construction or repurposing of building: the Construction Code “Code de la construction et
de l’habitation”.
Concerning the French corporate sector, companies are deemed to be of either civil or commercial
nature.
A civil company’s activity is mainly restricted to either professional services or real estate activities.
Commercial companies, which are the most common type of legal entity, engage in trade or
business activities, and are subject to Book II of the French Commercial Code. They are, in turn,
divided into Sociétés de capitaux (joint-stock companies) and Sociétés de personnes (partnerships).
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II.

|

INVESTMENT IN REAL ESTATE

2.1

|

Legal background
i.

Registration

All land in France must be registered at the Land Registry “conservation des hypotèques” and
referenced at the Cadastral Register “cadastre”.
The Land Registry provides the owner with an official hard copy of the registered title bearing the
official stamp and the publication number.
The first due diligence is to verify that the seller’s property title is valid and enforceable and that the
title deed is properly registered at the Land registry.
All conveyance of real property, all interests in real property and occupation rights or leases for a
term in excess of 12 years must be recorded with the Land Registry in order to be enforceable
against third parties.
The Cadastral Register indicates the geographically situation of the properties, plots of land and
divisions, identifies the owners and supplies the cadastral rental value. In that respect, the Cadastral
Register is used as a base to determine land taxes.
ii.

Ownership

There are no restrictions in France upon ownership of land for resident or non-resident persons.
There are no foreign exchange controls, but certain foreign investments may involve formalities
(disclosure of foreign investment, for statistical purposes) with the “Banque de France” or the
“Direction du Trésor”.

2.2

|

Security

The most common forms of security granted in relation to immovable property are: mortgage
“hypothèque”, lender’s privilege “privilège de prêteur de deniers”, seller’s privilege “privilège de
vendeur”.
These securities are registered at the Land Registry and give the creditor a right to:
-

Require the sale of the property at a public auction and to be repaid out of the proceeds;
Obtain a court order transferring title to the secured property as payment of its claims; and
Benefit from a priority right “droit de suite” if the secured property is sold to a third party
without the creditor being notified.

The most common forms of security for movable property are:
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-

Dailly assignment of receivables “cession Dailly ” or “cession de créances professionnelles à
titre de garantie”;
Pledge;
Assignment of claims against third parties “délégation”.

In the case where a financing is required, it is obviously necessary to negotiate the appropriate
clauses (period of the loan, rate, type of security, etc…).
French legislation protects the purchaser who needs a loan to purchase his residential property.
Article L. 312-16 of the French Code of Consumption stipulates that all reservation agreements,
arrangements to sell or promises to sell are deemed by law to be concluded subject to the prior
condition that the loan required to finance the purchase shall be obtained. The term of validity of
such a conditional sale is generally between two and three months, but may not be less than one
month.
If the seller purchased the property with a loan which has not been completely reimbursed, the
mortgage registered in the name of the bank is still in force. In the case of a resale, this mortgage
registration gives the bank a priority right on the sale money up to the remaining amount on the
mortgage. It is also possible that the seller may be in debt and that a court-ordered mortgage has
been established on the property subject to sale. The notary shall perform all of the checks that are
necessary to ensure that the purchaser may not be held liable to pay the seller’s debts, above and
beyond the price of sale.

2.3

|

Commercial Leases

There are two main types of leases in France: Commercial leases “baux commerciaux” and
Residential leases “baux d’habitation”.
Commercial leases are governed by articles L. 145-1 to L. 145-60 of the French Commercial Code
and by the Decree n° 53-960 dated 30 September 1953, the provisions of which are not included in
the French Commercial Code - the “Status of Commercial Leases”.
The minimum term for a commercial lease is nine years. If the term exceeds twelve years, the lease
must be registered at the Land Registry which gives rise to substantial expenses.
Short term leases “baux dérogatoires de courte durée”, not exceeding 24 months but renewable
within the period, may be signed. They are exempt from the provisions of the Status of the
Commercial Leases.
Insurance of the leases
The landlord usually insures the building against fire, floods, explosions and all related risks. The
landlord also insures itself for civil liability, and its insurance may also cover the loss of rents.
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The tenant insures the premises, fittings, equipment and installations against the same risks. It also
insures itself for civil liability.
In case where the asset is in co-ownership “copropriété”, the property will be covered by the
insurance on the building taken out by the managing agent.
Therefore, it will be necessary to subscribe in practice a multi-risk insurance policy for the movable
assets.

2.4

|

Management

Many mutli-owned buildings are managed by professional managers appointed either under the
deed of mutual covenant or a management agreement and management fees will be levied. In
other cases, there are owners corporations or informal arrangement where the owners themselves
undertake a degree of management, owners and managements are subject to the overriding
provisions of the building management ordinance.

2.5

|

Estate agents

Many estate agents prefer that buyers and sellers enter into preliminary agreements which become
binding upon signing with payment of non-returnable deposits. It is advisable prior to signing the
offer letter to take legal advice.

2.6

|

Process of an acquisition
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INVESTMENT IN CORPORATE

3.1

|

Corporate income tax

Pursuant to article 209 of the French Tax Code, the French corporate income tax “Impôt sur les
Sociétés” is based on the principle of territoriality, which means that tax liability requires a nexus
between the income and the French territory.
Therefore, the tax applies both to resident and non-resident companies, provided that a nexus
exists between the earnings and the French territory.
This is the most important direct tax on companies. The corporate income tax is levied by selfassessment on income of any kind at a general rate and special rates, and on capital gains at special
rates.
Double taxation at the shareholder level is avoided by corporate shareholders by means the
participation exemption on dividend distribution by subsidiaries and partially avoided by individual
shareholders through a partial exemption.
Income is assessed on an annual basis with reference to the financial year. The company is free to
determine the starting/closing dates of its financial year, provided that it encompasses 12 months.
The financial year could not correspond to the calendar year.
The general rate is 33 1/3%.
In addition, companies whose turnover exceeds €7,630,000 are subject to a social surcharge of 3,3%
levied on that part of aggregate corporate tax, calculated at the standard rate which exceeds
€763,000. Thus, the resulting effective rate on that part is 34,43%.
The reduced rate is 15% applied to small and medium-sized enterprises for the first €38,120 of
profits and at the general rate for any excess.
The reduced rate applies to companies which satisfy the following requirements:
The annual turnover must not exceed €7,630,000;
The capital must be entirely paid up; and
At least 75% of the shares must be continuously held by individuals or by one small or
medium-sized company.
i.

Outstanding contribution of corporate income tax

The Finance Act dated 28 December 2011 (article 30) sets forth an outstanding contribution for the
years ended between 31 December 2011 and 30 December 2013.
The companies whose turnover exceeds €250,000,000 (or as to fiscally consolidated groups, the
turnover of all group companies) will be subject to an outstanding contribution equal to 5% of the
amount of corporate tax before the recording of discounts and tax credits.
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This new contribution is not deductible from the company’s tax result. It increases the effective
corporate tax rate up to 36.1%.
ii.

Group taxation regime

Moreover, since 1988, a group taxation regime has allowed such group to be treated as a unity for
corporate income tax purposes.
In order to set up a group of companies under this regime, the companies in question – the parent
company or the subsidiaries – have to fulfill the following conditions (articles 223 A and seq. of the
French Tax Code):
The companies’ taxable incomes have to be subject to the corporate income tax according to
the ordinary law conditions or according to the modalities provided by the articles 214 and
217 bis of the French Tax Code;
The fiscal years of each company within the group have to be opened and closed at the same
time ; they have to last, in principle, twelve months ;
The parent company has to own at least 95% of subsidiaries’ capital, in a continuous way
over the year, directly or indirectly through the companies of the group.
Furthermore, the parent company capital may not be owned as to 95% directly or indirectly, by
another legal person which is subject to corporate income tax according to the ordinary law
conditions or according to the modalities provided by the articles 214 and 217 bis of the French Tax
Code.
To determine the overall income which is the taxable base for corporate income tax (and the
additional contributions), the individual income of each company within the group has to be settled.
Then, these individual incomes are subject to some corrective actions in order to avoid double
taxation or double deduction: neutralization of the portion of costs and expenses relating to the
dividends received from other subsidiaries and those relating to the long term capital gains after a
transfer of participation shares within the group, grants or intra-group write-offs or some provisions
for losses. The capital gains that are arisen from intern transactions relating to fixed assets (or
securities that are excluded from the long-term regime) are also neutralizable.
The deficits of the integrated companies before they become a member of the group may be
subtracted from the individual incomes realized during the integration period, but this deduction is
subject to some legal restrictions.
The overall group income is the result of the algebraic sum of the individual adjusted incomes of the
subsidiaries.
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iii.

Deferment of tax on losses

The companies, which are subject to corporate income tax, have two options concerning deferment
of tax on losses:
ordinary regime – loss carry-forward: deduction of losses on the taxable income following
the loss-making financial year;
optional regime – loss carry-back: deduction of losses on the taxable income of the previous
year.
The option must be exercised for the year within which the losses are detected.
The new restrictive regime shall be applicable to the years ended 21 September 2011.
The French Tax Authorities should provide a guideline relating to these new rules.
Summary table concerning the deferment of tax on losses
Loss carry-forward

Loss carry-back

Legal basis

209, I-al. 3, of the French Tax 220 quinquies, of the French Tax
Code.
Code.

Advantages

The deduction of losses reduces
or cancels out the corporate
income tax amount as well as
the social contribution amount.

A Treasury debt is refundable after
five years if the carry-back is not
used for the payment of the
corporate income tax.

Restrictions

Unlimited period.

The last three years before the lossmaking financial year.

Before the Amending
2011 Finance Act

The deduction was limited to
the amount of corporate
income tax. The surplus was
deferred on the following years.

The deduction was limited to the
amount of corporate income tax for
the last three years before the lossmaking financial year.

From the Amending
2011 Finance Act from 21/09/2011

The deduction is limited to € 1 The deduction is limited to the
M, increased by 60% of the corporate income tax of the
exceeding taxable income above previous year.
this threshold.
The surplus is deferred on the And limited to the weakest amount
following years.
between the previous corporate
income tax and € 1 M.
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iv.

The portion of costs and expenses

The portion of costs and expenses applied to capital gains.
A lump sum of 10% (5% before 1 January 2007) of the capital gains, deemed to be costs and
expenses, is taxed at the standard rate of corporate income tax. As a result, capital gains derived
from participation shares are subject to an effective corporate income tax rate of 3.44% instead of
1.72% before the new regime (article 219, I a quinquies of the French Tax Code).
This new regime applies to the determination of the taxable income relating to fiscal years
beginning on or after 1 January 2011.
The French Tax Authorities guideline comments this new regime (guideline n°4 B – 1 – 11 of 28
November 2011).
v.

The limited deduction of charges relating to the acquisition of participation
shares

For the fiscal years beginning on or after 1 January 2012, the financial charges relating to the
acquisition of participation shares are increased by a lump sum when :
The charges are involved by a company subjected to corporate income tax;
The value of the whole shares held by the company in question exceeds € 1M.
The reintegrated portion is assessed as a lump sum as follows (article 209, IX, 2 of the French Tax
Code):
Reintegrated portion =

’

Nonetheless, the regime does not apply if the company provides evidences such as:
The company (or a parent company or a sister company established in France) takes
effectively decisions relating to the acquired shares, and controls or influences the company
for which the shares are acquired;
The acquisition was not finance throughout a loan;
The debt ratio of group to which the company belongs is at least equal to its own debt ratio.
vi.

The worldwide direct income and the worldwide consolidated income regimes

The worldwide direct income and the worldwide consolidated income regimes are abolished from
the fiscal years ended 6 September 2011.

3.2

|

Individual income tax

Pursuant to article 4.A. of the French Tax Code, French residents are subject to tax on the basis of
their worldwide income and nonresidents on the basis of their French-source income subject to any
13

applicable tax treaty provision. An individual is considered as resident for French tax purposes if any
one of the following condition are met:
He/she maintains his/her permanent household in France; or
He/she has his/her main place of abode in France; or
He/she carries on most of his/her business activities in France; or
The center of his/her economic interests is in France.
In addition, individuals may be subject to tax in French when they have a residence at their disposal
in France, even though they do not reside there.
The 2011 income tax scales keep the 2010 brackets and thresholds as follows:
Income tax scales for the 2011 incomes
Portion of taxable income per part

Rates

Less than €5,963

0%

Between €5,963 and €11,896

5.5 %

Between €11,897 and €26,420

14 %

Between €26,421 and €70,830

30 %

€70,830 or more

41 %

Furthermore, the article 2 of the 2012 Financial Act foresees a 3% special contribution for highincome taxpayers, which is applied from the taxation of the 2011 incomes to the taxation of the
income in which time the public deficit will be reduced to zero.
Rate
Portion of income tax
reference for tax unit

single, widow, separated
or divorced taxpayer

Married or partnered
taxpayer or taxpayer subject
to a joint taxation

≤ €250,000

0%

0%

> €250,000 et ≤ €500,000

3%

0%

>€500,000 et ≤ €1,000,000

4%

3%

> €1,000,000

4%

4%
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|

Transfer tax
i.

Transfer of real estate shares taxation

From the 2010 Finance Act, the companies whose assets are predominantly made up of real
properties located in France is subject to a 5% registration duty, regardless the quality of the parties
(residents or not) and regardless where the transfer deed is executed (in France or abroad).
The taxable base was the transfer price; the French revenue was able to correct it if the market
value is higher.
For the record, the definition of a real estate company within the meaning of the transfer duty is: “A
company is mostly a real estate company, irrespective of its nationality, contrary to a unlisted
company within the meaning of the article L. 421-1 of the French Monetary and Financial Code (on a
regulated market) or within the meaning of the article L.424-1 of the same Code (on a multilateral
trading facility), if the assets of which are, or were during the year preceding the sale of the shares,
constituted mainly of real property rights or assets located in France or shares in unlisted real estate
companies within the meaning of the article L. 424-1 of the same Code”.
The 2012 Finance Act sets forth an amendment in the article 726, II, 2° of the French Tax Code
relating to the definition of the taxable base of the registration duty. Thereby, the taxable base
takes account of, up to a limit of the disclosed shares’ portion:
-

The market value of real property rights and assets held, directly or indirectly, after the
recording of the liability side relating to the acquisition of those property rights and assets;
The market value of the other gross assets.

This new tax regime is applicable to the ongoing transfer on 1 January 2012.
ii.

Transfer of non-real estate shares taxation

The Finance Act 2012 hardens the registration duty charges as regards the sales of corporate rights
to control:
Elimination of the €5,000 payment cap per disposal;
New method with three tax brackets for Capital Company. The new rate is set as follows:
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Company category

Joint-stock Company

Limited-liability
companies and
partnerships

Rates
The portion of the value below €200,0000

3%

The portion of the value between €200,000
and €500,000,000

0.5 %

The portion of the value above €500,000,000

0.25 %

Allowance/share =

€

,

!" #$ %&'"!%

3%
(unchanged)
5%
(unchanged)

Real estate company

These rates are applicable to transfers relating to companies’ stocks or shares having their
registered office in France as well as those of ones that are realized due to a foreign transfer deed.
iii.

Taxation of property sale

Sale of property is subject to a registration duty. The effective rate of which is currently 5.09%,
comprising 3.6% for departmental tax, 1.2% for communal tax, 0.2% for additional state tax and a
special surtax equal to 2.5% of the departmental tax (i.e. an effective rate of 0.09%). The local
general council may grant partial exemptions of registration duty assessed on a share of the
purchase price comprised between €7,600 and €46,000 (article 1594 F ter of the French Tax Code).
Sales of new real estate (i.e. sales of real estate prior to completion of the building works, and the
first sale which takes place within 5 years from completion) gives rise to TVA of 19.6% instead of
registration duty, plus a Land Registry tax “taxe de publicité foncière” of 0.7% (articles 257(7) and
1594 F quinquies, A of the French Tax Code).
Sales to a property dealer do not attract registration duty, but TVA instead (assessed on the dealer’s
gross profit margin) payable upon resale of the property. The purchaser pays registration duty upon
the resale of the property by the dealer.
The notary’s fees include various fixed costs for formalities for performing certain acts and
formalities, entitled “emoluments”, which are calculated in proportion to the purchase price, at the
rate of 0.825%.

3.4

|

Social contributions

The global social contribution rate is 13,5%.
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Since the adoption of Act n°2012-354 dated 14 March 2012, the social contribution global rate
applicable to property income and to investment products is increased from 13.5% to 15.5%.
This rate increasing is applicable to:
-

Property income received from 1 January 2012;
Investment products subject to the flat-rate tax from 1 July 2012;
Capital gains from property and investment relating to transfers from 1 July 2012;
The other investment products that are exempted from personal income tax or subject to
special taxation rules relating to the general social contribution (products enclosed in life
insurance contracts) for the part of its products acquired from 1 July 2012.

3.5

|

Annual tax of 3% on real estate

Special provisions apply to French and foreign companies that own real estate in France.
Specifically, since 1 January 1983, companies may be liable for an annual tax equal to 3% of the fair
market value of their real estate or stock held in real estate companies (articles 990 D to 990 G of
the French Tax Code).
The tax applies to any type of legal entity (including trusts, hedges funds, etc.), not just companies
(instruction 7 Q-1-08 n° 8 and 9).
This tax does not apply to the non-transparent property partnerships registered in France and filing
the declaration n°2072.
Pursuant to article 990 E of the French Tax Code, some entities are exempt from this tax.
The following legal entities are exempt:
-

International organizations, foreign sovereign states and foreign public institutions;

-

Companies listed on a French or foreign regulated stock market;

-

Pension funds and other non-profit organizations which pursue a philanthropic, social,
cultural or educational activity and prove that these activities justify the ownership of the
immovable property (it has often been held that Liechtenstein Anstalts do not qualify);

-

Companies whose immovable property in France (other than property used for their own
business or agriculture) represents less than 50% of their French assets;

-

Companies that have their registered office in a EU country or in a country with which France
has concluded a tax treaty containing a mutual assistance clause, provided that they file,
prior to 15 May of each year, a model declaration containing the location, description and
17

value of the immovable property and the identity and addresses of the shareholders and the
number of shares held by each of them (annex III, article 313-0 BR and 313-0 BR bis of the
French Tax Code); and
-

Legal entities that have their effective place of management in France and non-resident legal
entities covered by a relevant non-discrimination clause, provided they file, or undertake to
file at the request of the tax authorities, an annual declaration containing information on the
immovable property and the shareholders.

The tax is due on immovable property owned on 1 January of the relevant year, with the exception
of property that has been duly entered in the inventory of legal entities that are realtors or
promoter-builders.
However, all legal entities interposed between the taxable person and the immovable property are
jointly liable for the payment of the tax (articles 990 F and 990 G of the French Tax Code).
This tax does not discharge the company to pay the other taxes. Likewise, this tax is not deductible
from a company’s profit or other taxes.

3.6
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Taxation of real estate capital gains for individuals

The allowance is strongly reduced concerning the holding duration: 2% per annum beyond the 5th
holding year, 4% per annum beyond the 17th and 8% per annum beyond the 24th. In other words, a
total exemption of real estate gains is subject to 30 years of ownership instead of 15 years
nowadays. The allowance of €1,000 is also abolished.
Excepted real estate contribution or corporate rights to control property partnerships in family-run
groups, for which the regime became effective as of the 25 august 2011, this new regime entered
into force as from 1 February 2012.
The table hereafter sets forth the percentage of allowance applicable to the gross real estate gains
depending on the number of holding years:

Holding duration

Allowances

Less than 6 years

0%

Between 6 and 7 years

2%

Between 7 and 8 years

4%

Between 8 and 9 years

6%

18

Between 9 and 10 years

8%

Between 10 and 11 years

10%

Between 11 and 12 years

12%

Between 12 and 13 years

14%

Between 13 and 14 years

16%

Between 14 and 15 years

18%

Between 15 and 16 years

20%

Between 16 and 17 years

22%

Between 17 and 18 years

24%

Between 18 and 19 years

28%

Between 19 and 20 years

32%

Between 20 and 21 years

36%

Between 21 and 22 years

40%

Between 22 and 23 years

44%

Between 23 and 24 years

48%

Between 24 and 25 years

52%

Between 25 and 26 years

60%

Between 26 and 27 years

68%

Between 27 and 28 years

76%

Between 28 and 29 years

84%

Between 29 and 30 years

92%

30 years or more

100%

Real estate gains for the transfer realized from 1 October 2011 are subject to an overall tax rate of
32.5%, including social insurance contribution of 13.5%.

3.7
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The new French Trust tax regime

The trust is originally an Anglo-Saxon concept.
However, the definition of a trust is set forth in the article 2011 of the French Civil Code:
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“The term “trust” shall mean all of the legal rights created by a person, who has the quality of a
settlor, by an act to transfer the assets or the rights, to the control of an administrator [the trustee],
in the interest of one of several beneficiaries“.
The trustee is not a legal person nor a joint ownership nor a mandate.
This definition accepts the recognition of foreign trusts under French tax law.
In practice, it is rare and unusual to indicate into an acquisition agreement that the trustee holds the
property.
The French tax law sets forth the trust according to general provisions for any kind of “entity”
(articles 123, 209 B and 990 D of the French Tax Code). Then, some other articles point out
specifically trusts (articles 238 bis-0 and 120 of the French Tax Code).
For the first time, the 2011 Amending French Finance Act dated 29 July 2011 mentioned provisions
relating to foreign trusts in a law. The article 14 describes the tax regime concerning the foreign
trusts.
The main points of this reform are set forth as follows:
A tax definition of trust and settlor is established;
Creation of specific tax regime on the transfer free of charge about the assets and
rights placed in a trust by adapting the territoriality rules and property presumption
applicable to the transfers by donation or inheritance;
The specific and prerequisite reporting obligations relating to the trusts are
established and set forth the creation and the content of the transfer deed;
Fixation of wealth taxation modalities concerning assets and rights placed in a trust
by establishing an irrefragable and conclusive presumption regarding to the assets
against the settlor;
A contribution is established in case of failure to declare in order to pay the wealth
taxation by the settlor or in case of failure to fulfill the reporting obligations (see
above).
i.

A tax definition of trust and the settlor

The definition of a trust from a tax perspective is set forth in the new article 792-0 bis of the French
Tax Code as follows:
“I-1. For purposes of this legislation, the term “trust” shall mean all of the legal rights created, by
way of a state, other than France, by a person, who has the quality of a settlor, by an act inter vivos
20

or on death, to transfer the assets or the rights, to the control of an administrator [the trustee], in
the interest of one of several beneficiaries or for the realization of a defined objective”.
This definition comes from the definition set forth in article 2 of the Hague Convention of 1 July
1985 relating to the applicable law to trusts and to its recognition, which was signed but not ratified
by France.
This definition accepts the recognition of foreign trusts under French tax law.
The Law defines the settlor of the trust as “either the person who established it, or, when it was
established by a person acting professionally or by a legal entity, the person who transferred the
assets or rights” (article 790-0 bis I-2 of the French Tax Code).
In addition to this initial settlor, the Law provides for the definition of the “tax settlor” in order to
allow the application of law in the case of future transfers. The beneficiary of a trust from which the
original settlor has died is fiscally assigned as a settlor (article 792-0 bis II-3 of the French Tax Code).
Therefore, the definition of settlor can embrace the ascendants of a current beneficiary.
The beneficiary can be a person with or without a hereditary tie to the settlor or a legal entity.
ii.

Inheritance and gift taxes

Transfers free of charge assimilated to transfers by donation or inheritance: application of
the tax regime relating to donation or inheritance on assets and/or rights placed in a trust as
well as the capitalized income;
Transfers free of charge which are unidentified by the French tax law: the common transfer
taxes are applicable at the time of the death of the settlor.
iii.

Wealth taxes

The assets and rights placed in a trust as well as the capitalized products are taken into account in
the determination of the market value at 1 January of the calendar year:
In the settlor patrimony
In the beneficiary patrimony that is the “tax settlor” following the death of the original
settlor, either the trust continues after his death or not.
Therefore, on one hand, the taxable base is totally independent from the content of the transfer
deed, regardless if the trust is revocable or not. On the other hand, it will no longer be possible to
link the trust assets to the beneficiary patrimony, unless in case of death of the original settlor.
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Wealth taxes

From the wealth taxes due for 2012, the tax scale is reduced to two tax brackets as follows:
Net taxable value of patrimony

Rate

€1,300,000 ≤ Net taxable value < €3,000,000

0.25%

Net taxable value ≥ €3,000,000

0.5%

When the net taxable value rises above the €1,300,000 threshold, the tax is assessed from the first
euro.
Some tax reliefs are provided:
Net taxable value of patrimony

Tax reliefs

€1,300,000 ≤ Net taxable value < €1,400,000

€24,500 - (7 x 0.25% x P)

€3,000,000 ≤ Net taxable value < €3,200,000

€120,000 - (7,5 x 0.5% x P)

3.9
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Tariff for the inheritance and gift taxes

The allowances and the inheritance tax scales are maintained at the 2011 amounts.
The inheritance and gift taxes scale for transfers between relatives in the direct ascending
line:
Portion of net taxable value

Rates
5%

Less than €8,072
Between €8,072 and €12,109
Between €12,109 and €15,932
Between €15,932 and €552,324
Between €552,324 and €902,838
Between €902,838 and 1,805,677
€1,805,677 or more

10 %
15 %
20 %
30 %
40 %
45 %
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The inheritance and gift taxes scale for transfers between spouses or between partners
(PACS):

Portion of net taxable value

Rates
5%

Less than €8,072

10 %

Between €8,072 and €12,109

15 %

Between €12,109 and €15,932

20 %

Between €15,932 and €552,324

30 %

Between €552,324 and €902,838

40 %

Between €902,838 and 1,805,677
€1,805,677 or more

3.10
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45 %

Withholding tax (subject to more favorable provisions of
double tax treaties entered into with France)

Companies

Individuals

25%;

Branch profits
0% for branches of EU/EEA companies.

Employment
income

top rate 20% (over €41,327).
30%;
15% distributed to foreign non-profit
organizations;

Dividends

0% for qualifying EU/EEA/Swiss companies

30%;
19% (if received by residents of EEA)

(from 1 January 2011, a 55%
withholding tax is applied to dividends
(from 1 January 2011, a 55% withholding
distributed to residents located in a
tax is applied to dividends distributed to
non-cooperative country, unless a tax
companies located in a non-cooperative
treaty provides a lower rate).
country, unless a tax treaty provides a
lower rate).
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0%;

0%;

(from 1 March 2010, a 50% withholding
(from 1 January 2011, a 50% withholding
tax is applied to interest paid to
tax is applied to interest paid to companies
companies located in a non-cooperative
located in a non-cooperative country,
country, unless a tax treaty provides a
unless a tax treaty provides a lower rate).
lower rate).

Interest

33.33%;
0% for qualifying EU/Swiss companies
33.33%;

Royalties

3.11

(from 1 January 2011, a 50% withholding
tax is applied to royalties paid to 15% for artistes and sportsmen.
companies located in a non-cooperative
country, unless a tax treaty provides a
lower rate).

| VAT

The standard rate is 19.6%.
There are 3 reduced rates: 2.1%, 5.5% and 7%.
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Direct district taxes

Companies and individuals established in France may be liable for the following four kinds of tax
levied by local authorities.
i.

Property tax on undeveloped property (taxe foncière sur les propriétés non
bâties)

This tax is due from owners of undeveloped land. It is based on a “cadastral value” determined by
the Land Registry office multiplied by a coefficient that is determined yearly by the local
municipality “commune”. The tax is assessed on the net cadastral value, which is 80% of the total
cadastral value.
ii.

Property tax on developed property (taxe foncière sur les propriétés bâties)

This tax is due from owners of developed land. It is assessed in a manner similar to the tax on
undeveloped land, i.e., on the net cadastral value, which for this purpose is one-half of the cadastral
value stated in the local municipality’s official records.
This one-half base reduction is deemed to take into account the expenses of depreciation, insurance,
maintenance, etc.
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iii.

Local Economic Contribution (contribution économique territorial), composed
of Company’s Property tax (cotisation foncière des entreprises) and
Company’s value added tax (cotisation sur la valeur ajoutées des entreprises)

The 2010 Finance Act has repealed the Professional Tax “Taxe Professionelle” and replaced it, from 1
January 2010, with the Local Economic Contribution “Contribution Economique Territoriale”, which
is the sum of the company’s property tax “Cotisation foncière des entreprises” and the company’s
value added tax “Cotisation sur la valeur ajoutées des entreprises”.
The Local Economic Contribution (hereinafter the “CET”) is applicable to all companies and branches.
In addition, individuals and legal entities engaged in the leasing and subleasing of buildings (other
than unfurnished residential buildings) are also subject to the CET.
The CET is composed of the following two taxes:
The Company’s Property tax “Cotisation Foncière des entreprises”, which is assessed on the
rental value of assets subject to property tax (please refer to the above-mentioned taxes on
developed and undeveloped properties). The rental value of industrial facilities as
determined according to the accounting method may benefit from a 30% deduction; and
The Company’s value added tax “Cotisation sur la Valeur Ajoutée”, which is assessed on the
value added generated by the business (i.e., gross proceeds, capital gains realized on the sale
of fixed assets relating to normal and ordinary operations and closing inventory, minus
purchases, capital losses realized on the sale of fixed assets relating to normal and ordinary
operations and opening inventory, made by a company during the year in which the tax is
assessed or, when the fiscal year was not the calendar year, during the last 12-month fiscal
year that ended during the same year). The value added taken into account may not exceed
80% of the company’s annual turnover (85% if the turnover exceeds €7.6 million). The
contribution is assessed on the added value at rates that vary according to the annual
turnover, i.e., from a minimum of 0.5% of the added value for a turnover of up to €500,000
to a maximum of 1.5% of the added value for turnover levels of more than €50 million. The
CET is capped at 3% of the added valued as assessed for the “Cotisation Foncière des
Entreprises”.
iv.

Occupancy tax (taxe d’habitation)

Individuals who have residences, whether as owners, tenants or otherwise, are liable for the
occupancy tax. The tax is due in each commune where they have a residence. The tax is assessed on
the rental value minus deductions for dependents and is calculated by multiplying the annually
determined value with the local municipal council.
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Miscellaneous taxes
i.

Payroll tax

In principle, every employer resident or established in France is subject to the payroll tax, which is
based on the total amount of remuneration paid, regardless of the residence of the employee
(article 231 of the French Tax Code).
The payroll tax has a material scope of application sharply constrained for the limitations on the
scope for the following reasons:
Territoriality rules: every employer resident or established in France is subject to the payroll
tax (administrative documentation 5 L-121 n° 7 ; instruction 5 L-5-02 n° 3);
Employers that are subject to VAT: employers subject to VAT on less than 90% of turnover
pay the tax only in the proportion that the turnover not subject to VAT bears to total
turnover;
Exemptions: some categories of employers are exempt such as agricultural employers, local
authorities, and higher education institutions.

Taxable base is the gross amount of remuneration paid minus the supplementary deduction for
professional expenses as well as the taxable base relating to social security contributions (article 231,
1-al. 1 of the French Tax Code).
The progressive rates for 2011 are as follows:
Ordinary rate: 4.25% on the portion of the annual individual salary up to €7,604;
Increased rates:
- 8.5% (an increase of 4.25%) on the portion of the annual individual salary between
€7,604 and €15,185;
- And 13.6% (an increase of 9.35%) on the portion of the annual individual salary
exceeding €15,185.
Payroll tax is deductible for corporate income tax purposes.
ii.

Vocational training tax

Vocational training tax is imposed on employers resident or established in France, regardless the
workforce (Article 235 ter C of the French Tax Code).
There are three regimes according to the number of employees: up to ten employees, between ten
and twenty employees and above twenty employees:
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Employers who employ fewer than ten employees: the rate is 0.55% of the payroll in
vocational training programs (articles 235 ter KA and 235 ter KC of the French Tax Code and
articles L 6331-2 to L 6331-6 and article R 6331-2 of the French Labour Code).
Employers who employ between ten and twenty employees: the rate is 1.05% of the payroll
in vocational training programs (article 235 ter DA of the French Tax Code and Article L 633114 of the French Labour Code).
Employers who employ twenty employees or more: The rate is 1.6% of the payroll in
vocational training programs (article 235 ter D of the French Tax Code and article L 6331-9, al.
1 of the French Labour Code).
Taxable base is the same as the taxable base of social security contributions.
The reference period is the calendar year over which the tax was due (articles L 6331-2, al. 2 and L
6331-9, al. 3 of the French Labour Code).
iii.

Construction tax

Construction tax applies to employers resident or established in France who employ twenty
employees or more. Such employers must invest a portion of their payroll in the construction of
residential housing (article 235 bis of the French Tax Code). This tax is well known as “1% logement”,
which means “1% housing”, and is levied on the payroll of the previous year.
If the investment is not made within 1 year, a 2% tax calculated on the gross salary is imposed (from
articles L 313-1 to L 313-3 of the French Construction and Housing Code and article 235 bis of the
French Tax Code).
iv.

Apprenticeship tax

The purpose of the tax is to finance apprentice and technical training.
All employers engaged in commercial, industrial or craft activities and all companies or other
entities subject to corporate income tax, regardless of the type of business they engage in, are
subject to the apprenticeship tax.
Pursuant to article 224 of the French Tax Code, are subject to the apprenticeship tax:
Natural persons, companies that are subject to the personal income tax regime, EIG when
they are engaged in a commercial, industrial, craft or assimilated activities;
Other entities subject to corporate income tax, apart from non-profit making institutions and
organizations;
Production, transformation, conservation or retail cooperative companies relating to the
agricultural products.
The tax is deductible for corporate income tax purposes.
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The tax is levied annually at 0.5% of total gross wages, salaries, and benefits in kind and other
remuneration paid in the preceding year. The rate is 0.6% for companies employing more than 250
employees. Reduced rates are applicable under certain circumstances (0.26% in Alsace-Moselle).
Partial or total exemption from the tax is granted in respect of direct expenses incurred for internal
training or apprenticeship of the employer’s own minor personnel, or for voluntary contributions to
schools or organizations for such purposes (articles 226B to 228 and 230B of the French Tax Code).
The tax is payable by 1 March of the following calendar year.
Furthermore, a new additional contribution named “contribution to the development of the
apprenticeship” is set at 0.18%. The voluntary expenditure may not be chargeable on this additional
contribution.
v.

General tax on polluting activities

The general tax on polluting activities (GTPA) applies to different categories of pollutants, such as
storage of household and similar waste, emitting pollutants, delivery or use of lubricating oils, of
washing powder, of excavated materials, exploitation of an installation classified for the protection
of the environment, emission of printed papers or papers for graphic use, commercialization of
fuels, biofuels and granulates (articles 266 sexies through 266 quindecies of the French Customs
Code).
From 1 January 2010, the GTPA is extended to chemical products presenting a health risk (such as
paints, varnishes, solvents, detergents, fungicides).
Except for GTPA on installation classified for the protection of the environment, the GTPA is
declared, controlled and recovered in compliance with the rules, guarantees, privileges and
sanctions provided by the French Customs Code.
A declaration form must be lodged with the customs authorities before 30 April of every year.
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NMW avocats is an independent, top-quality French business law firm.
NMW avocats lawyers stand out for their ability to use their creativity, as well as technical
knowledge, to help their French and international clients to realize their most important projects.
Local knowledge also enables NMW avocats to help their clients to take full advantage of new
opportunities and anticipate risks.
The professionals of the Corporate Group have extensive experience in mergers, acquisitions,
restructurings, private equity, corporate governance and corporate real estate. Additional pertinent
counsel is frequently provided by the teams of the Tax Group and Real Estate Group.
To facilitate the operations, NMW avocats maintain regular contact with the French and European
anti-trust authorities, the French stock exchange and French Financial Markets Authority (AMF).
NMW avocats advises their clients on questions relative to capital markets (exceeding of threshold
limit, mandatory takeovers, derogations on takeovers, squeeze out, etc.), M&A, corporate property
advisory services and general corporate law.
NMW avocats has also a recognized expertise in real estate law by their capabilities to span the
entire real estate process.
The firm’s Real Estate Group is guided by a clear industry focus with an ear to the market. The
group’s clients include real estate companies, land corporation, insurance companies, investment
funds, borrowers, families and individuals for their wealth management including their companies
and their other assets (real estate, financial, work of art), and taking into account the matrimonial
and succession dimension. From experience, the group knows that the clients have many different
factors to consider in their real estate matters, such as tax and financing issues, choice of
transaction structures, as well as planning and building permit issues.
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